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Any person aggrieved by this Order-ln~Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the follo\ii1ing way :

0
Revision application to Government of India:

() 4a sqrzyca 3rf@nfzra, 1994 #) ear arR sat; g a6ii a i plat err at
'3"Cf-tTRf cfi ">l"~ 9-<"1cf5 cfi 3"@T@ T@a:fOf 377le= 3zejh fa, 4rd al, f4a Hirz,, lGla
fq1TT11", iltm ~, \i'TJCR cfrq arr, ir mf, { fact : 11000·1 cm- cB'I· ~ 'cl~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ii) qfe ma al gf #k m ii Ga hf gt~al an fas# asrn zu 3rl #rear? T-f 'lTT
fat rarr aw guru i mra ua gy f #i, a fa#t rugrIr zn suer i ark as f@sat
cbl'{i!sll~ if 'lTT fcITTfr err 'it ma al ,fur a tr g{ st I

(ii)~ In case of any loss of goods where the loss occur in transit from a factory_to a warehouse or to
another fa one warehouse to another during the course of processing of the goods 1n a
wareh whether in a factory or in a warehouse.
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() id a are fan#t ls, zu q?gr Plllffaa .=rrcYr "CR m l=ffcYf a faRaft ii suit zfc ea
l=f@ "CR '3c9 I q rl ~ cf) ITTca# i it rd # are ft t, u 7?gr j PJ lltfad 'g I

(A) In case of rebate of duty of excise on g,Jods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside lntlia. ·

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3c91G1 cB1 '3c91G1 ~ cfl :fIBR cfl fc°fC[ ut sq@l #fee mu al n{ cit ha ore
\Yll" ~ tfRT ~ R<Tli cf) :),d I R@a 3nrgar , aria # gr ufRa cJT x=r=n:f "CR <TT 6flG" if fcrrrr
~(-.=f.2) 1998 tITTT 109 rt fga fg ·Ty st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

#ta ala zca (3n@) Riara@1, 2oo1 fu o #a 3if Raff&e qua in zy-s i
al 4Raf , hfa 3net a uf am?r hf feta ftm flag-sm?r vi ar8a
~ ctr "ql"-"ql" >ffa"m arr fr 34aa fhu ur afg fr# rr gar z.qr gzn. gfhf
cfl 3fcrr@ m 35-~ if frrmfu=r -cm- cfl y7arr # rd # mrr €)3--6 arc at ,R ft @tft
afeg

0
(1)

The above application shall be made in .duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which -
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) R[es 3mr4at arr uzi ica m va ala qt zua a zit q1 20o/--ct'rfr
:fIBR ctr~ 3ilx \i'f"ITT via+a g cal unr zt it 1ooo/- ctr -ct'rfr :fIBR ctr~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more O
than Rupees One Lac.

ft g[ca, la Ural zrea vi tar av 3r8it1 nznf@rsuruf 3rfla
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #4a 3qrzc 3rf@fzm, 1944 #t err 35-4t/as-< 3irsfa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) saafRaa qR@a 2 («)a i sag 1gar 3rarar #t 3r#ta, 3r4tat #m var re,
h4ta ara zcan vi @aa or4Rt znznrf@ran (Rrez) #t ufa 2#tr 8fear, ls7arr&
if 2nd l=f@T, islgp-l I <:11 'l-fcr-=f _, '3-l~Hcll , FR<q-l.-J IJ I -l, '3-1 t5J-h:~I isl I Ct-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central. ExcLse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,.000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 L,.ac and above 50 Lac respectively in the form of .crossed bank draft in
favour of Asstt. Registar of a branch of any. nominate public sector bank of the place
where the bench of any nominate. public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ s 3mg #as{ pa sr#ii ant wr s at s@ls pcail frg sh cnT :fRfR
srja in fasu arr afeg zr rz a egg ft fa feral rt arf "ff ffl cB" ~
qenfrfa 3r4)); znrznf@eraur atg 3rat a a€har al ya sn@ea f4at unar &j
In case of the order covers a number .of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

arzarazu rears3rfefu 197o zunrigif@era st rqfr--1 a iafa ferfR fag3 s#a
372aa ur Te3rag zrenRenf .Rofu If@artmer i r@ta #l gs ,Rau .6.so h
cbl ...uraru zyca feae auz a1fey
One copy of application or 0.1.0. ·as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

<a 3it vi«if@ra ii at Pl li?l 0 1 ffl cf@ FfW!T c#r ~ ~ tZTR Z)J I cb fB;a fcl'l<TT \JlTcTT t v!l"
Rt zrca, ab€tr suraa zyca vi tarn r@tr urznf@rawr (araffaf@e) fr, 1982 f#feta
el

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ss v@ht z,ca,a sgrai yea vi tarrql4ha =nrzn@eras(fre),
,Rear#htr afar[u(Demand) vi is(Penalty) nT 10% 1l<f un=rr~
e1faf ? rzreif@, • sf@roar qf un:IT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a5fluanzea 3itharah oiafa, fra@ "afar ant 1=ftrr"(Duty Demanded)
a. (Section)& ±pazaRffRa if,
u fur Tera#dz #fez 6lft,
ao hr@ a5feefui aRu 6a<aau ft.

> ueqfsarar «if3r8leusepf sarr a6l germ i}, srflRua ah # f@g gaa sar fear rat
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise· and Service Tax, "Duty demanded" shall include:
(xxxi) amount determined under Section 11 D;
(xxxii) amount of erroneous Cenvat Credit taken;
(xxxiii) amount payable under Rule 6 .of the Cenvat Credit Rules.

<r 3±r a uR arfa ,TRrsur h4 sii yeas srzrar zyesour aus R4aR@a gl at ii fauTu zyesh 1o
yrarrusjusi ha«eaaus Ralf@a @las avs?1ograrr ulsraft?l

In view of above, an appe er shall lie before the Tribunal on payment of
10% of the duty demanded wh . rid penalty are in dispute, or penalty, where
penalty alone is in dispute."
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F.No. GAPPL/COM/STP/16/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by- MIs.. Dilshad Riyazahmed Shekh, SF-206,

Ganesh Plaza, Ajit Mill Cross Road, Rakhial, Ahmedabad - 380024 (hereinafter referredto as

"the appellant") against Order-in-Original No. 47/AC/Dilshad R. Sheikh/Div-1/A'bad

South/JDM/2022-23 _dated 06.10.2022 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Central GST, HQ, Ahmedabad South (hereinafter

referred to as "the adjudicating authority").
. '

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BEEPS4747B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

11,71,779/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but have. neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice. No. V/15-607/Div

I/Dilshad Riyajahmed Shekh/2020-21 dated 22.12.2020 demanding Service Tax amounting to

Rs. 1,44,832/- for the period FY 2014-15 under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1) and Section 78 of the

Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,44,832/- was confirmed

tmder proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)

Penalty of Rs. 1,44,832/- was imposed on the appellant under Section 78 of the Finance Act;

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the

Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

0

0
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• The appellant are engaged in the work ofBuffing / polishing and sale of electric motor

heater.

e In their IT Return for theFY 2014-15, the appellant has shown total income of Rs.

11,71,779/- in the sale of service income, which is a clerical error. In actual, the said

income included sale of goods of Rs. 4,83,284/- and remaining income of Rs.

6,88,495/- from sale of service. They have shown closing balance of stock of raw

materials of Rs. 1,10,235/- in column 3(i); opening stock of Rs. 78,260/- in column

5(i) and the purchase of Rs. 3,89,569/- in column 6 of the said ITR. This is

unequivocal evidence from the ITR that the appellant is in the business of sale of

goods also.

The appellant has not obtained VAT Registration and has not paid the VAT, as

payment of VAT is only applicable to the assessee having turnover ofsale of goods

more than Rs. 5 lakh. Since, the turnover in the relevant period of the appellant is less

than Rs. 5 lakh, the appellant is not required to register under Gujarat Value Added

Tax Act.

e The adjudicating authority has also not considered basic exemption of Rs. 10 lakh,

which is apparent mistake while passing the impugned order.

@ The SCN issued after the limitation period has completed and there was no deliberate

attempt to escape tax in the present case, therefore, the extended period cannot be

invoked in the case.

3.1 The appellant have vide their letter dated 31.05.2023 submitted Income Tax Return;

Profit & Loss Account; Balance Sheet; sample copies of invoices issued by them along with

summary of labour work carried out by them; and sample copies of sale of goods invoices

along with summary of sale of goods for the FY 2014-15 as additional written submission.

4. Personal hearing in the case was held on 26.06.2023. Shri Majidhushain R. Shaikh,

Chartered Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum. He submitted that the appellant carried out activity

on job work of shaping of engineering goods on which excise duty was paid by principal

manufacturers who are registered under the Central Excise. The same is exempted from

Service Tax vide Sr. No. 30(c) of the Notification No. 25/2012-ST. The lower authority has

confirmed the demand merely due to non-submission of additional documents as mentioned

in the impugned order. All these documents have since been submitted along with the appeal.

Therefore, he requ e impugned order.

5
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5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum; in the additional submission, during the course of personal

hearing and documents available on record. The issue to be decided in the present appeal is

whether the impugned order passed by the adjudicating authority, confirming the demand of

service tax against the appellant along with interest and penalty, in the facts and circumstance

of the case, is legal and proper or otherwise. The demand pertains to the period FY 2014-15..

6. I find that in the SCN in question, the demand has been raised for the period FY2014

l 5 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vicle Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference· in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

· judicious order after proper appreciation offacts and submission ofthe noticee. "

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7.' It is observed that the main contention of the appellant is that due to clerical error they

have shown income of Rs. 11,71,779/- in the column of Sale of Service, however the said

f

-0.

0
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0

0

_-.. _;·.k _\·

income includes sale of goods of Rs. 4,83,284/- and remaining income of Rs. 6,88,495/- from
. .

7.1 It is observed that the adjudicating authority has in' the impugned order observed that

the appellant not submitted sufficient evidential proof, in support of their claim to sale of

goods and not from exemption from service tax and therefore, he confirmed the deinand of
service tax under the impugned order.

8. On verification of the documents submitted by the appellant, viz. Income Tax Return

for the FY 2014-15; Profit & Loss Account for the FY 2014-15 and Invoices for sale of goods

issued by the appellant during the FY 2014-15, I find that the appellant were also engaged in

Sale / Trading in Electric Motor and Heater during the FY 2014-15 along with providing

services related to buffing and polishing utensils and received total income of Rs. 11,71,779/-,

which includes sale of goods of Rs. 4,83,284/- and remaining income of Rs. 6,88,495/- from

sale of service. The sale of goods / trading of goods falls in Negative List as per Section

66De) of the Finance Act, 1994. Hence, the appellant are not liable to pay service tax on the

said amount of Rs. 4,83,284/- during the FY 2014-15. Section 66D(e) of the Finance Act,
1994 reads as under:

"SECTION 66D. Negative list ofservices.-

The negative list shall comprise ofthefollowing services, namely .:

(a)

(e) trading ofgoods; "

9. As regards the leviability of service tax on the remaining income of Rs. 6,88,495/- and

that whether the benefit of threshold limit of exemption as per the Notification No. 33/2012

ST dated 20.06.2012 is admissible to the appellant or not, 1 find that the total value of service

provided during the Financial Year 2013-14 was Rs. 8,71,351/- as per the ITR for the FY

2013-14 submitted by the appellant, which is relevant for the value based exemption under

Notification No. 33/2012-ST dated 20.06.2012 for the FY 2014-15. I also find that the

remaining taxable income received by the appellant was Rs. 6,88,495/- during the Financial

Year 2014-15. Therefore, the appellant are eligible for benefit of exemption upto a value of

taxable service amounting to Rs. 10,00,000/-.during the FY 2014-15 and they are also not

liable to pay Service Tax on remaining amount ofRs. 6,88,495/- for the FY 2014-15.

10. In view ofabove, I hold that the impugned order passed by the adjudicating authority,

confirming demand of service tax on job work income received by the appellant during the

FY 2014-15, is not legal and proper and deserves to be set aside. Since the demand of service

sale of service.

7
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tax is not sustainable on merits, there does not arise any question of charging interest or

imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

12. srfhr #afrta#Rt +&aftaRrzr3uh.a@fmstar?I

The appeal filed by the appellant stands disposed of in above tenns.

~' l"--}'J.~---: :~)>
] .< a»." ,e'(Shiv Pratap Singh)

Commissioner (Appeals)

.-

Attested /J.
(R.C.~ar)
Superintendent(Appeals),
CGST, Ahmeclabad

By RPAD I SPEED POST
To,
M/s. Dilshad Riyazahmecl Shekh,
SF-206, Ganesh Plaza,
Ajit Mill Cross Road, Rakhial,
Ahmedabad - 380024

The Assistant Commissioner,
CGST,HQ,
Ahmedabad South

Date : 2&.06.2023

Appellant

Respondent

O

Copy to: .
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division I, Ahmedabad South

. 4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South
_/ (for uploading the OIA)
) Guard File

6) PAfile
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